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THE GOMPTAOLLER OENBMAL
OF TIHE UNITED BTATHUR _
WA“H'NGTDN. o,.CC, ROosa06 ;

FIl.E:B-206708 o DATE: Jyly 26, 1982

MATTER OF: International Limousine Sorvice

DIGEST: .o \ '

1. Centracting officer's dotermination that
low small bhuaineas quoter was not reapon-
sible without referral to gBA undar COC
procadure was improper. Contracting
officar is required by regulation to
refor al)l nattero of rasponulbllit¥
to ADA and FPR'a provida no oxcoptions
h~~arune the procurcment was urgent.
or condugted undor a requeet for
quoktationy.

2. Clainm for quotation preparation cottns ia
danicd oinco it capnot ba detorninnd that
protester hadl substancial chanuve of racelving
tha avard,

Internationdl, Ldwousine Serviva (ILS) protents tho
awurd of a .contract fJor buu shuttle servica under the
Fodueral Enevgy Rogulatory Commission (FERC) requeat for
quotation (RQ) (stananrd furm 18) Ho. PERC-8BZ~-Q-0005
to auother f£irm. '

ILS allegyoa that ite quotation was the lowent prico
quoted ond that, although it did not have the paocassary
District of Colunbia (D,C,) licunne to provide bus wervice,
it advisced PERC that it woiald subcontract the norvice
for tho month eantimated nocescary to ohtain the D.C.
licenms, ILS contende that falluro to award to ILS con-
stitutes a nogatiive responsihility dotormination. 8ince
it was a omall buoinesw, ILS contende that PERD wvas
required hy ntatute to refor tho nogativo rosponsihilit
detormination to the Emall Business Adninistration (88h¥
for a cortificate of compatancy (cocl doetorminntion. 1II.G
requeuts that FERC refor the reuponoibility iuvasue to 8BA,
and, if a COC ia granted, the contraaot bo awnrdsd to 1LS.
In the altornntive, ILS clains quotation prepatation
coots incurred in roonponding to the KIFQ. '
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FPEKC roports that the COC procedures were inapplicable
since the proocurement -'as conducted under an RPFQ and a
quotation submitted {n respr 18e to an RFQ is not a legal
offer, FLRC therofore contends it never made -a nonre-
gponsibility determination, and that, even {f we determine
a nonresponsibility finding was made, the determination
wvag reasonnble becauvse an award to ILS without ILS8 possessing
a licenae would have risked delay or interrxuption of contract
parformanct, FERC argues that {ts fallure to refer tHe
matter to the BBA was not prejudicial to ILS since, based
on information FERC recrived from the D.C, licensing author-
ity, IL8S could not have obtained the requisite license
within tha 15-day perfod specified undeyr the requlationa
fcr B8BA raoview of ILB's competency, and because the procure-
ment was urgont-~thare were only 6 daya from the issuance
of .the RF() until tho date for beginning contract performance--
there was insufficieoat time for SBA review. For these reasons,
FERC stateo that it wan not required to refer the matter of
1LS'a nonrasponaibility to the SDA for a COC determination.

We sustain tho protest.

The rocord in this case indlcates that PERC isgued un
RFQ inviting quotations from firms for the shuttle cerviceo
ana quoten were submitted by four firms, including ILS. The
contracting officor'u “atatemnnt of facsta* indicates that
1LS nubnitted the low quotation, that a site visit to
ILS facllitien wan conducted, and that an investigation was
made to deternine ILS's capacity to perforn. Ab o result
of this {nvoatigation, the agenocy ascortained that ILS
was lacking the genoral license required for operating
a phuttle gorvice in the N.,C, wmatropolitan area. After
it was found that IL8 did not posuens the license, PERC
requested Beltway Limousnine Service (Reltway), anothor
hbidderx, to nubnit a copy of its license and then awavded
the contract to Boltway. NRotwithatanding FERC's statementa
to the contrary, thio record indicates that the decinion
to rejoot IL8's quotation wan bagsed on the failuro to
poascoa thiu license and, thus, constituted a negative
vresponsibility detormination, Saee International Businanos

FLRC'n contention that no responsibility determination’ .
was mado becauso IL8's quotation in responoe to the RCQ
vwas not a layal offer isc not subgtantiated by the racord,
Tho racord elearly indicates that FERC conducted a con-

petitive proouremant with tho intention of cwarding a ° --?‘ﬂm;ff;'.
contract, Purthernore, the RFQ, ar anended, im uddrpauod; Ii{h.j.
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to "al) nrospective offerers.” While the RFQ ‘noluded
statements that it was a request for informpation and that

a rosponse to the RFQ was not an offoyv or order, the RFPQ
.44d not proldbit in ultimate award on the basis of inYorma-
tion submitted, and the record indicates award to Beltway
was accomplished as a result of its reaponae to the RFQ.

The Small Busineas Act, as amended, provides that a
srmxll business may not ba precluded from #n award on the
banis of nouraspongibility without raferral of the matter
to tho 5BA for £inal disposition under COC procedures, .

Sea tha Small Business Act, 15 U.8.C, § 637(b)(7) (1976),
as amended by section 501 of Pub. L., No. 95-89, 01 8tat,
557, effective Aucust 4, 1977, and implementing regulations, ‘
13 ¢c.Pefty § 125,5 (198)), The language and leglulativa
history of the aot, BBA's inplemanting ragulations, and

the Federal Procurement Roegulations (FPR) provide no oxcep-
tions to this reforral procedure., fea Intornational Busi-
nuns Investnents, supray Envirenmentai Growth Chambory,
B=201333,  0ctober O, 1981, O1<2 CrD 206, Thus, notwlth-
standing PERC's alleged justificationas for not roferring
the matter of ILS'es competency to tha OBRA, wi have held
that, undor the FPR's, a cisiliun agonecy muot roefex all
nonvespongibility iosuco to tha S8HA, ainco the act and

tho PPR's do not contemplate or contuin any oxceptionn
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: to the roferral requirement. International) Busineas

B Invaestments, supra) bHartel Laboratorics, Ince, H-194364,

oM nuguot. 7, 1979, 79-2 CPhH 91, lYurthormore, tho fnct that

Sid an RFQ wan usad to goliclit offuors doun not exempt tho

AP procurcemant from the roferral regquirement, fee J. L.

tfi}}‘ Nutlor, B-184932, December 1B, 1979, 79-2 cpl 413,

3 In J. L. DButler, surra, Wo specifically utated that: \

"a ¢ @ yhilo the PPR provisions which
inplonent tho absve provisionrz of tho Amall
Business hAct speak in toerms of 'bids' ard 'pro-
posals, ' wo beliove the COC proceduren uwra
eqgually applicable to awards made pursaant to
quotationa under omall purchnse RFQo, * % #*

" Thexefora, wo sustaln tho protast.

: 'By‘lettar of today to the Scvcrotary of Fnergy, wae are
-+, bringing this patter to the Gecretary's attention so that
" agtion can be taken to precludes a rucurrence of this

. .deflolernay. : : ~ -
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.+ Rith reyard to this protest, we note that the Ynfﬁﬁwv
with Beltway bhegan opn March 1, 1982, The contfﬂ“}=’@nnth :
G months with ar option year, FERC advigas that [t Kook W
to iasue an invitation for bids at the ond of the “'0"“‘{73'
period and nct excercice tho option. Since the U““"‘pg6L
pubstantially pecformed, no award to ILS under thi¢ !

is possibla, Consequently, ILG's claim for quotatl
aration costs will be considered. Fhat
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" Under aimilar circumsatancesa, we havae concludud'gtia'
the rejoection of o low Lid esubmitted by a emanll bub‘nw\xi:
on the ousiu of nonresponsihility without reforral ’2;5 '
SDA was unroasonsble apd tantamount to arbitrary o3 UUTY
cioun nection, Environmeontal Growth Chambors, puprd
in our view, this ¢oncluvaion is appllcable hetv,
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Eanfore quotation pruparation costn can be nlivﬁnﬂixw€3

it nusc be detarmined that ILS had a “aubotoantial P“un‘rl
of recoiving the award of the contract, Howavary Y.y
determine whew,. >~ ILS had u substantial chance of lrﬁﬂdq&
the award, 8ince neithei FERC nor SDA considored (L“,r
offar to subcontract the sarvice for tho month TL{ {f b o
to obtain a license, we are unable to deterxminue whvt' -
IL8 could have found a aubcontractoyr with the rcqﬂ!h';g
liconce within tha shurt time porioed prior to thﬂ,UUﬂ;
mencoment of contract parformance. Therefore, “1“¥77'
cannot rovw ba dotormined whethar ILS had a substal HJ‘
chance of recalving the award, ILS in not entitled b, DY
quotation prupnration costs., Eee Timhcrlnndwuvﬁulipf
Inn., 61 Comp., Gep. (B=2026G2, H~203650, Havele T
1902), B2-) cpbh 222,
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Ve further note that in light of our deci . dofd ‘
pustaining ILS's protuut, wo huave not addretscd Ly’
contention firot raised in ILS'u commonto to FLERC'H
report Lhat the unc of small purchase precoduras Vil
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